Indigenous rights as customary law and Treaty law: The EU and Indigenous Issues

Introduction
The purpose of this paper is to offer a brief overlook of IPs (hereinafter IPs) issues. The aim would be to present a first grasp of IPs rights and the way of promoting their implementation, in particular in view of the negotiations of the European Union Association Agreements.

Below there will be presented the principal IPs rights as identified in international law and as perceived by IPs and the current practice in international law. Also presented are all EU’s general documents directly relating to IPs.

A case study on Guatemala will follow (as well as a strategy for advocacy at EU level?)  

Defining indigenous peoples

Given the great diversity of the world’s IPs, trying to include them all under a single definition is difficult and any definition often contested. Moreover, a definition itself can be perceived offensive by those who are the object to be defined. Many say that “self-identification” is at the heart of indigenous identity.

However, nowadays the term indigenous is broadly referred to the living descendants of preinvasion inhabitants of lands now dominated by others. IPs are culturally distinctive groups that find themselves engulfed by settler societies of which they form non-dominant sectors. They are indigenous because their ancestral roots are embedded in the lands in which they live, or would like to live, much more deeply than the roots of more powerful sectors of society living on the same lands or in close proximity. Their cultural patterns, social institutions and legal systems are different from the dominant sectors. They are peoples to the extent they comprise distinct communities, tribes, or nations of their ancestral past. 

Hoever, what is for certain a repeated pattern is that around the world, in vastly different cultures and settings, IPs are nearly always disadvantaged relative to their non-indigenous counterparts.

Indigenous rights as customary law and Treaty law

Although international law continues to be substantially state-centered and the concept of sovereignty to be central to the international legal discourse, individuals, international organizations, transnational corporations, labor unions and NGOs participate in procedures that shape the international law. “International personality” is no longer limited to states. Peace and human rights have become part of international law.  

International law – the body of principles, norms and procedures that today work across national boundaries – remains state – centered but it is now pulled at by a discourse directly concerned with individuals and even groups, including IPs.

An initial development of indigenous rights protection was through ILO
 convention 107 of 1957. Yet ILO 107 stemmed out of the so called “blue water thesis” where indigenous peoples were not included in decolonization procedures. Besides being conceived without indigenous representatives, ILO 107 promoted the assimilation of indigenous groups into the dominant political, social and cultural orders that engulfed them. Cultural diversity was valued when referring to different states, but not within them.

During 60s and 70s IPs began organizing themselves in groups and achieved official consultative status with the UN Economic and Social Council (UNECOSOC)
. In 1982 the UN Human Rights Commission and the ECOSOC approved the establishment of the UN Working Group on Indigenous Populations. The working group is an organ of the Sub-Commission on the Promotion and Protection of HR (composed of individuals acting as expert rather than government representatives). The WGIPS drafted a declaration (broader than ILO 169) on the rights of IPS which was submitted to the Commission on HR which established its own ad hoc working group to work on the declaration. In 2002 a Permanent Forum on Indigenous Issues has been established within the ECOSOC.   

ILO Convention 169 of 1989 is a central feature of international law’s contemporary treatment of IPs’ demands. It departs from the philosophy of integration and assimilitation of earlier conventions. Preamble: the convention recognizes ”the aspirations of IPs to exercise control over their own institutions, way of life and economic development and to maintain and develop their identities, languages and religions, within the framework they live in”. It includes provisions advancing indigenous cultural integrity, land and resource rights, social non-discrimination, indigenous’ aspirations.

IPs have demanded recognition of rights of collective character, concerning grounded communities rather than simply individuals. Collective rights challenge the notion of state sovereignty.

The convention uses the term peoples rather than populations. The former is regarded as implying a greater and more positive recognition of group identity and corresponding attributes of community. It is associated with the term self-determination, something difficult to accept for States. Consequently it is stated that “the use of the term peoples shall not be constructed as having any implications as regards the rights which attach to the term under international law”...”the term has no implication as regards the right to self-determination as understood in international law”.

Convention 169 creates treaty obligations among ratifying states (how many so far? Can’t find the number). It also gives rise to new customary international law, helping crystallizing the norm
.

Other means thru which IPs’ rights are established are the Convention on the rights of the Child, ratified by almost all of the world’s states. It recognizes that in states where ethnic, indigenous... minorities are present, a child belonging to such a group shall not be denied the right, in community with other members of the community, to enjoy his/her own culture...or to use the own language.

The Convention on Biological Diversity and the Rio Declaration of 1992 also include provisions on IPS and their communities, as well as 1993 World Conference on HR, the 1994 UN Conference on Population and Development, the World Summit on Social Dev of 1995, Fourth World Conference on Women of 1995 and the World Conference Against Racism of 2001.

IPS’s rights are accordingly regarded as, and can be demonstrated to be, derivative of previously accepted, generally applicable HR principles.

Self-determination

It refers to the right of people to express their popular will, pursue its economic, social and cultural development, free from outside interference and freely dispose of their natural resources. It is grounded in the idea that all are equal and equally entitled to control their own destinies.

Its linkage with the term peoples indicates the collective or group character of the principle. However, some apply a restrictive approach to self-determination, saying that either :

· it only applies to the populations of territories under colonialism;

· or the peoples entitled to self determinations are only the populations of independent states or colonial territories, but considered as a whole, thus leaving out IPs;

· or “peoples” are those units that either once were sovereign states or are entitled to be states.

But in fact the term “peoples” must attend to the brad range of associational and cultural patterns actually found in the human experience.

The norm of self determination can be divided in two parts, substance of the norm (the precepts that define the standard) and remedial prescriptions that may follow the violation of the norm. During colonization remedial aspects led to independent statehood. In other contexts will vary according to circumstances, not necessarily leading to formation of new states.

Self determination has an ongoing aspect, calling for the governing institutional order to be constantly assessed to make sure that people live and develop freely on a continuous basis. 

Thus decolonization represents the remedial aspect of self determination rather than its substantive element.

Remedies to redress historical violations of self determination does not necessarily entail a reversion to the status quo ante but are to be developed in accordance with the present-day aspirations of the aggrieved groups.

Self determination and sovereignty principles can work in tandem to promote a peaceful, stable and humane world. Where there is a violation of self determination and human rights, presumptions in favor of territorial integrity or political unity of existing states may be offset to the extent required by an appropriate remedy.

IPs have typically suffered impediments or threats to their ability to live and develop freely as distinct groups in their original homelands.

The Draft UN Declarations on the rights of IPs by WGIPS approved by Sub-Commission on Prevention of Discrimination and Protection of Minorities (now Sub-Commission on Promotion and Protection of HR) and on 29/06/06 by the UN Human Rights Council specifies that “IPs have the right to self determination. By the virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development”.

More and more governments (see Australia, Canada, USA) have shown a disposition towards the usage of the term self determination, as long as this doesn’t imply the right to secession.

The international norms concerning IPs, stemming from the requirements of self determination, generally fall within the following categories: nondiscrimination, cultural integrity, lands and resources, social welfare and development and self-government.

Nondiscrimination:

It is the absence of official policies or practices that invidiously discriminate against individuals or groups.

IPs, by definition, have been treated adversely on the basis of their immutable or cultural differences. According to the UN “racial discrimination of IPs...is of dual nature: on the one hand, gradual destruction of the material and spiritual conditions [needed] for the maintenance of their [way of life], on the other hand, attitudes and behaviors signifying exclusion or negative discrimination when IPs seek to participate in the dominant society”.

Equally the UN Committee on the Elimination of Racial Discrimination (CERD) emphasizes “IPs...have lost their land and resources to colonists, commercial companies and state enterprises. Consequently, the preservation of their culture and historical identity has been and still is jeopardized”.

The nondiscrimination norm upholds the right of indigenous as groups, not only individuals, to maintain and develop their cultural integrity.

Cultural integrity:

CERD has called upon states to:

· recognize and respect IPs distinct culture, identity, history, in fact enriching the state’ cultural identity, and promote its preservation;

· ensure that members of IPs are free and equal to all, free from discrimination based on indigenous origin or identity;

· proved IPs with conditions allowing for a sustainable and economic development compatible with their cultural characteristics;

· ensure members of IPs equal rights in participation to public life and that no decisions directly relating to their rights and interests are taken without their informed consent;

· measures are taken to preserve and to practice their language.

OSCE in 1990 expressed itself in favor of national minorities’’ cultural integrity; the Council of Europe did the same in 1995
. 

Art. 27 of the Covenant on Civil and Political Rights
 - signed by more than 150 States and affirming the universality of the rights of persons belonging to “ethnic, linguistic or religious minorities...in community with other members of their group, to enjoy their own culture, profess religion and use own language” – has often been the basis of decision favorable to IPs as by the UNHR Committee and the Inter-American Commission on HR of OAS (Oranization of American States). The latter used art.27 against Brazil and Ecuador and in favor of IPs despite the two states hadn’t signed the Covenant on Civil and Political Rights.

The cultural integrity norm has developed to entitle IPs to affirmative measures to remedy the past undermining of their cultural survival. It’s not sufficient that states simply refrain from coercing assimilitation of IPS: ILO 169 provides: “Governments shall have the responsibility for developing, with the participation of the peoples concerned, coordinated and systematic action to protect the rights of these peoples and to guarantee respect for their integrity”. This should take place in the fields of language, religion, works of art, scientific knowledge, songs, stories, human remains, funerary objects and other tangible and intangible aspects of indigenous cultural heritage.

The diversity amongst IPs around the world (i.e., IPs of the USA – to a degree or another linked to the global economy – have different requirements to forest dwellers) does not undermine the strength of the cultural integrity norm as much as it leads to an understanding that the norm requires diverse applications in diverse settings.

Lands and natural resources

Both the HR Covenants affirms: “in no case may a people be deprived of its own means of subsistence”. Among the most troublesome manifestation of historical discrimination against IPs is the lack of recognition of their modalities of property. 

In contemporary international law sui generis indigenous land and resource rights are clearly recognized in ILO 169, art 13: “...governments shall recognize...lands and territories...which they occupy or otherwise use, and in particular the collective aspects of this relationships”. Art. 15 requires states to have IPs “participate in the use, management and conservation” of the resources. Concerning mining, not specifically provided for in ILO 169, pursuant to the norm of non discrimination IPs must not be denied subsurface and mineral rights where such rights are accorded to landowners: In any case IPS are to have a say in any resource exploration or extraction on their lands and to benefit from those activities. In applying the convention, ILO institutions have stressed that natural resources development impacting on IPs, prior to the commencement of the activities it is at minimum required a process of consultation with the communities.

169 also stresses that IPs shall not be removed from the lands which they occupy unless for exceptional measures, and to be relocated in a land of quality and legal status at least equal to the one previously occupied. When the need for relocation no longer exists they shall have the right to return to their lands.

The growing international acceptance of indigenous rights to land is reflected in ILO 169 coincides with the jurisprudence of the UN HR Committee and the Inter-American Commission on HR. In the case Awas Tingni Community v. Nicaragua, the Inter-American Court of HR concluded that, given the gradual emergence of an international consensus on IPs to their traditional lands, such rights are now a matter of customary law.

Social Welfare and Development

The international Covenant on Economic, Social and Cultural Rights affirms an array of social welfare rights (health, education, and adequate standards of living) and corresponding state obligations that are the benefit of “everyone”.   

The corresponding duties on states to actively promote social welfare – and specifically with regard to IPs – have developed through – inter alia – UN Declaration on the Right to Development, 2002 World Summit on Sustainable Development, ILO 169 (calling for the improvement of health and education, vocational training, social security and means of communications, under special programs to be established with the concerned communities) and are evidenced by initiatives like the “grants Facility for IPs” of the WB (2003), special investments of the Inter-American Development Bank and UNDP aiming at improving social welfare amongst IPs, and the IPs’ Fund in the Americas of 1992. 

Self-Government

The core concept is that government is to function according to the will of the people governed, standing in opposition to institutions that disproportionally and unjustly concentrate power, either within the relevant community (tyranny, racially discriminatory rule) or outside the community (foreign domination). 

Linked to it is the democratic concept that decisions should be made at the most local level possible, especially in multicultural societies. 

In respect to IPs, self-government has a twofold implication: autonomy and participation.

Autonomy: many indigenous communities have de facto maintained their own institutions of autonomous governance. Altering de facto (or de jure) indigenous institutions of autonomous governance should not occur unless with the wish of the relevant community. Both LO 169 and UN Draft Declaration uphold the right of IPs to “retain their customs and institutions”.

Autonomous institutions are instrumental to securing self-determination and diminishing their vulnerability in the face of powerful elite interests.

Participation: both UN Draft Declaration and ILO 169 affirm that IPs “can freely participate...at all levels of decision-making” affecting them. IPs participation is spreading also in international institutions (see the UN Permanent Forum on Indigenous Issues”.

ILO 169, art. 6: duty to “consult the peoples concerned, through...appropriate procedures/institutions whenever consideration is given to legislative or administrative measures that may affect them”. Art. 15 specifies that the consultation is particularly necessary in the realm of natural resources when these are in indigenous lands even if the resources are not owned by IPs. Consultations may not always bring to an agreement but must be conducted in good faith and with the objective of reaching an agreement or consent. 

Consultation can not be a matter of simply infirming IPs and they must be given the opportunity to genuinely affect the decision, therefore they must be involved before the decisions are taken, and they have access to all relevant information and expertise.

The requirements of consultation and participation incorporated in ILO 169 are grounded in principles of self-government and self-determination, considered fundamentals in contemporary international law. Principles reiterated By CERD and UN HR Committee. The principle is implemented – though highly imperfectly – by the WB too, where the Bank needs “informed participation” and “direct consultation” with IPS when its activities directly affect the interests of IPs.

It is therefore evident that there exists a broad acceptance of minimum requirements of consultation. It can be affirmed that international customary law has crystallized around the component of self-government that requires consultation with IPs and their effective participation in every matter affecting them. 

The duty of states to implement international norms

An integral part of international HR law is the duty of states to secure enjoyment of HR and to provide remedies where the rights are violated. There is a responsibility over states in regard to unlawful acts and omissions. In the context of IPs, the duty of states to secure enjoyment of HR is heightened, and it is shared by the international community at large. It is implicit, if not express, in HR treaties and is implicit in discernible customary HR laws. 

In recent years, agreements – though not typically called treaties – have been negotiated between IPs and states. Independently to name given to the agreement (however, such agreements are increasingly acknowledged to be a matter of international concern), what matters is the respect accorded to it and the mechanisms to ensure their effectiveness. This tendency is also shown by the EU Parliament in its Resolution on Action Required Internationally to Provide Effective Protection for Indigenous People of Feb. 9th 1994.

State Institutional Mechanisms to comply with conventional or customary norms may require positive actions for the executive arm of the government; Constitutional law or other law changes (see old laws in Colombia, Argentina, Brazil, Canada and so forth, changed because anachronistic and unjust). Also relevant are domestic constitutional or statutory prescriptions that reflect or give effect to international norms, or tribunal directly applying as rules of decision international customary norms or provisions in treaties that have been ratified in accordance with relevant constitutional procedures.

International Monitoring Procedures

The relationship between the domestic and international procedural matrices is regulated by the principle of noninterference in matters essentially within the domestic realm, a corollary of the principle of sovereignty. Such principle is not however absolute, and in matters concerning HR international scrutiny procedures are put in practice, even without the consent of the concerned state.

Some of the existing monitoring and complaint procedures within international institutions are part of treaty regimes that define substantive norms that usually apply only to the states parties to the treaty. Other procedures are not treaty-based and apply more generally.

Permanent Forum on Indigenous Issues

In matters regarding IPs, in 1993 at the World Conference on HR, the UNECOSOC established as one of his subsidiary bodies the Permanent Forum on Indigenous Issues, which met for the first time in 2002. Its mandate is to advise and make recommendations to the ECOSOC and to promote awareness and coordination of the activities concerning these issues within the UN system. Its monitoring activities so far have been limited. It has mainly centered on the review and coordination of the programs of various UN agencies that concern IPS, programs dealing with areas such as economic and social development, health, the environment, culture, and education.

UN Working Group on Indigenous Populations

It’s an institution of the UN Sub-Commission on the Promotion and Protection of HR. It is somehow complementary to the Permanent Forum as its work has developed to become a nontreaty monitoring procedure: It receives oral and written reports from governments, intergovernmental institutions, IPs’ representatives and NGOs. No state or institution is formally required to report to the WGIPS but they all do. The WGIPS however is not equipped to investigate or otherwise respond to the numerous statements it hears alleging violations of IPs’ rights and is therefore limited to raise the issues in official public forums of the UN. Its work can be quite effective, like in the case of the Yanomami in the 90s. The de facto monitoring procedure of the WGIPS is simultaneously part of the development of customary international norms and part of their implementation.

UN Commission on HR, its Sub-Commission, its Special Rapporteur

The HR Commission is composed of government representatives, thus more political. In 2001 the HR Commission appointed a Special Rapporteur on for Indigenous Issues with the authority to gather, request, receive and exchange information and communications from all relevant sources and to formulate recommendations and proposals to prevent and remedy violations. 

The sub-commission on the Promotion and Protection of HR hears and acts in response to allegations of HR violations. It can receive information from basically any source and NGOs with official consultative status at the UN may communicate directly with the commission and sub-commission. In 2001 the HR Commission has decided that the sub-commission could not issue resolution pointing out HR problems in specific situations and countries, de facto limiting its capacity. 

Under ECOSOC Resolution 1503 a system for considering communications from individuals and NGOs which may lead to communication with the state concerned without public disclosure has been set up. Its objective is to use complaints as evidence which my spur UN into action of some kind rather than to provide an assessment and resolution of each complaint.

ILO Convention Compliance Monitoring

States that have signed ILO 169 (or 107) are subject to the reporting requirements and supervisory mechanisms attached to ILO conventions under ILO Constitutions. Required periodic government reports o the implementation of the Convention(s) are reviewed by the ILO Committee, which may solicit additional information. The Committee compiles its observations, highlighting shortcomings and publishes its annual report. It may engage itself in fact finding on site visits.

HR Committee and CERD

Of the seven UN treaties on HR, the mechanisms that in practice have been of particular relevance for IPS are: the Covenant on Civil and Political Rights and the Convention on the Elimination of all Forms of Racial Discrimination. Both treaties require signing parties to submit periodic reports to the Committees, which also meet with the reporting governments. Committees’ deliberations and commentary are published annually. A basis for government reporting and the HR Committee oversight concerning IPs is the right of self-determination of art. 1 of the Covenant. 

CERD has also generally considered government reports on the situation of IPS. CERD has considered issues of IPs within the general framework of the nondiscrimination norm running throughout the Convention on Elimination of all Forms of Racial Discrimination. CERD has also developed an “early warning measure” or “urgent procedure”. Within this framework of preventive measures, CERD may examine a situation without periodic report from the state party concerned or a complaint under art.14 of the Convention.

Inter-American Commission on HR

It is a permanent organ of the OAS since 1967. Its mandate is to promote HR throughout the OAS member states (whether or not parties to the Convention). It gathers information from various sources to compile its report, not just governments, and conduct on site visits. Its work bears on the American Convention on HR and Declaration on the Rights and Duties of Man, but takes into account also other instruments like ILO 169, the International Covenant on Civil and Political Rights and even the Draft Declaration. Its investigation is quite thorough and goes as far as recommendations (see oil pipes line in Ecuador) and steps to be taken to mitigate interventions in indigenous areas.

International Complaint Procedure

Complaint Procedure Under ILO Conventions

There are 2 procedures. Neither procedure can be invoked directly by an indigenous individual or community. 

Under art. 24 of ILO Constitution, an association of workers or employers may make a representation to the ILO that a country has failed to secure the effective observance of any ILO Convention to which it is party. At the end of the procedure the committee’s published commentary may amount to a finding of a violation and demanding the offending government to take remedial action.

Art. 26 of the ILO Constitution establishes a second procedure, so far not yet used. Here the complaint may be filed by any state member or by a delegate (amongst them employers and workers) to the annual ILO Conference. The formed “Commission of Inquiry” is published. It is appealable to the International Court of Justice.

Even though IPs cannot file a complaint directly, others can do them. Neither of the ILO procedures requires the exhaustion of domestic remedies, though such event may diminish the strength of a claim to ILO. 

HR Committee and Individual Communications under the Optional Protocol of ICCPR

Both the HR Committee and CERD are empowered to receive and consider complaints by states against other states (which does not happen often). Yet they have other capacities too: they can receive complaints from individuals or groups of individuals claiming to be victims of violations of rights specified in the convention and covenant. Unlike CERD, the HR Committee is enjoined against hearing complaints regarding matters already being considered by another international institution.

In order to be admissible a communication to the committee must be filed by an individual (or group of individuals) alleging a violation of a right articulated as an individual right in the covenant. Thus no complaint complaint for lack of self determination for a group of IPs can be accepted. Yet the amount of self determination included in the individual complaint will be considered.

Domestic remedies also must be exhausted, though the committee emphasized that such exhaustion refers only to domestic recourses that are real and not infective or inadequate.

Inter-American System

The Inter American Commission on HR may hear and act on complaints, or “petitions”, concerning HR violation involving any of the countries of OAS. Any person or group of persons or NGO legally recognized in an OAS state may submit a complaint to the commission. Unlike individual petitions to UN HR Committee, complaints to this commission may be filed by parties other than the victim and with or without the victim’s knowledge or consent. Exhaustion of domestic remedies is a requirement. The Commission may request the concerned state to adopt precautionary measures in serious and urgent cases to prevent irreparable harms to persons. If HR violations are established a report asking for action is sent to the concerned state. In case of non compliance the commission may decide to publish its conclusions or bring the case in front of the Inter-American HR Court, whose judgments are binding. 

Like in the Yanomami and Miskito cases, the Commission may implement norms concerning IPS beyond those specifically articulated in the American Declaration of Rights and the American Convention. For admissibility purposes the case must bare on the violation of the declaration or convention. But once the case is admitted, international norms that are otherwise applicable may be invoked.

The Commission may deliberate claims against any OAS member, including those who have not signed the American Convention on HR.

The Inter-American Court of HR entered into force in ’79 as a result of the Pact of San Jose. It rules on whether a state has violated the HR of any person subject to the state’s jurisdiction. Canada, USA, Chile have not ratified the Pact nor accepted the jurisdiction of the Court.

Individuals do not have standing to bring a case to the Court; the application has to be submitted by the Commission or a State. 

In case of accerted violation the Court may award financial reparation to the victim. It has jurisdiction to issue advisory opinions though these are not binding.

The EU and Indigenous Issues

Although previous Resolutions from the European Parliament
 had called for action and attention for the situation of IPS around the world, it’s only in the late 90’s that the EU begins developing a policy on IPs. The first such policy document is dated 11 May 1998. The most relevant developments and statements on EC policy concerning IPS are listed below
. 

Working document of the Commission of May 1998 on support for IPs in the development co-operation of the Community and Member States

At its meeting on 5 June 1997, the Development Council invites the European Commission to present a policy paper on EU development policy on IPs. The Commission issues a Working Document on 11 May 1998. In the Document the Commission recognizes IPs’ vulnerable position due to economic, social and political marginalization. It also recognizes their role in conservation of biodiversity and maintains social and cultural practices allowing for a sustainable use of resources. It emphasizes the importance of participation and inclusion of IPs in the decision-making process as important for the democratization of societies. The Document is quite exhaustive and sets two general objectives for the international community in regard of IPs:

· enhance IPs’ right and capacity to control their own social, economic and cultural development;

· enhance IPs’ territorial rights and capacity for sustainable management of biological resources.

The specific objective for the EC policy is individuated as to “improve the positive impact of European development policy on IPs, integrating the concern for IPs as a cross-cutting aspect of human empowerment and development cooperation”. It calls for a development of methodology and procedures, integrating the concern for IPs’ special situation in social impact assessments; assuring full and free participation in the whole project cycle; and identification of thematic priority areas for supporting them. 

The methodology proposed for dealing with indigenous issues throughout the project cycle is quite detailed:

· identification of IPs in local and regional contexts;

· screening-procedures, detecting projects affecting IPs;

· drawing of socio-cultural profiles of groups involved;

· identification and use of culturally appropriate means of communication;

· establishment of consultation procedures, appropriate to IPs’ notion of time and decision-making;

· identification of IPs’ own priorities for the development process;

· identification of relevant partners and assessment of their capacities, representitiveness and link to social process;

· Free and informed consent from all communities affected;

· Long-term, small scale involvement;

· High flexibility in budgets and activity-plans;

· Research and pilot-projects to fine tune development proposals.

Council Resolution of 30 November 1998

It bears upon the Working Document of the Commission of May ’98. It recalls the 1992 Rio Declaration, the Convention on Biological Diversity, the 1993 Vienna Declaration and the ILO Convention 169. It recognizes both Political and Civil rights as well as Social, Economic and Cultural rights. Generally speaking it recognizes partnerships with IPs as essential to achieving poverty elimination, sustainable development of natural resources, and the observance of HR and development of democracy. In particular the Council notes that “IPs have the right to choose their own development paths, including the right to object to projects, in particular in their traditional areas. This includes compensation where projects negatively affect the livelihoods of IPs”.

Indigenous issues are framed as cross-cutting issues, touching all aspects of development cooperation, demanding for policy dialogue with partner countries and enhancing the capacity of IPs’ organizations to take an effective part in the planning and implementation of development programmes. In this respect the Commission is invited to integrate the concerns of IPs in existing procedures, guidelines and manuals for development cooperation (FIND OUT to which extent this activities have been carried out).

Report form the Commission to the Council 11.06.2002 – Review of progress of working with IPs

The document intends to review the activities carried out by the EU according to goals set by the Council Resolution of 30 November 1998.

A first remark concerns the use of the term “self-development” rather than “self-determination” while acknowledging IPs’ social, economic and cultural rights. 

The report stresses the lack of central database on projects concerning IPs and thus demands for projects that are relevant for indigenous communities to be identified as such. 

It recognizes that integrating concerns for IPs extends beyond the policies and programmes of traditional development cooperation and underlines the importance of European Initiative for Democracy and Human Rights (EIDHR) and its contribution to promotion and protection of IPs’ rights. 

The report goes on listing the documents where IPs are mentioned, activities carried out and stresses that the Commission will integrate in its manuals issues concerning IPs and that training will be given to RELEX staff.  

It calls for appropriate indicators of impact and methodological tools for evaluating the success of projects involving IPs.

Altogether the Report is unimpressive and of very little added value.

Indigenous Peoples, Council conclusions, 18 November 2002

It invites the Commission and Member States to continue implementing the Council Resolution of 1998 and in particular to identify focal points on IPs’ issues within the Commission and strengthen long-term and direct dialogue with IPs.

The Commission is invited – inter alia – to:

· train its personnel on IPs’ issues and on ways to achieve more participatory approach; 

· include full recognition of gender and age aspects of IPs’ livelihood opportunities and constraints;

· include an analysis of the political, social, economic and cultural situation of IPs within partner countries in Country Strategy Papers (CSP), based on the attention paid to IPs in national strategies and plans for development and poverty reduction. Assessments of the impact of EU development cooperation policies, programmes and project on IPs should also be incorporated in the analysis;

· integrate concerns of IPs into the political dialogue as an integral part of the human rights clauses of the different cooperation and association agreement;

· mainstream IPs’ issues into the EU’s policies, practices and work methods. IPs should be able to fully and effectively participate at all stages of the project cycle (programming, identification, planning, implementation and evaluation);

· develop specific procedures to facilitate the implementation programmes in partnerships with IPs and promote the capacity building of organizations representing IPs.

European Consensus on Development, Joint statement by the Council, Representatives of the Member states, The EU Parliament and the Commission, 22 November 2005

It is the document setting the EU framework on development, both at its Member States and Community level. It rests on the articles 177 to 181 of the Treaty of the EC. In particular paragraph 2 of art. 177 stresses that “Community policy in this area shall contribute to general objective of developing and consolidating democracy and the rule of law, and to the that of respecting HR and fundamental freedoms”. 

The Consensus makes specific and reiterated reference to the MDGs. 

Specific mention of IPs is found at:

· paragraph 97: “in the context of poverty eradication, the Community aims to prevent social exclusion and to combat discrimination against all groups. It will promote social dialogue and protection, in particular to address gender inequality, the rights of IPs…”

· paragraph 101: “in all activities, the Community will apply a strengthened approach to mainstreaming the following cross-cutting issues: promotion of HR, gender equality, democracy, good governance, children’s rights and IPs, environmental sustainability and combating HIV/AIDS…”

· paragraph 103: “Democracy, Good Governance, HR and the rights of children … should be systematically incorporated in the Community’s development instruments through all Country and Regional Papers. The key principle for safeguarding IPs rights in development cooperation is to ensure their full participation and the free and prior informed consent of the communities concerned.”

Indirect references to the IPs are constant throughout the document (from the recall for a stronger support to the implementation of the UN Convention on Biological Diversity to the respect and implementation of the principles of ownerships and partnerships; respect for good governance, HR, democratic principles and the rule of law; the call for participation of civil society; gender equality; the promotion of environmental sustainability).

The objectives set in the “Consensus” should be assisted – as indicated in the document itself - by a “policy coherence” for development, based upon ensuring that the Community shall take account of development cooperation objectives in all the policies it implements which are likely to affect developing countries. 

De facto, this calls for “coherence” to the Consensus goals every time the EU negotiates or implements an international agreement with a developing country, whatever the nature of the agreement.

European Initiative for Democracy and Human Rights (EIDHR)
Since 1999, the rights of IPs have been included as a thematic priority under the European Initiative for Democracy and Human Rights (EIDHR) and in the EU funding programme to support NGOs and Cooperation with International Organizations. The rights of IPs have also been identified as a thematic funding priority for the EIDHR in the “Commission Communication on the EU’s Role in Promoting HR and Democracy in Third Countries” of 8 May 2001.

In the document is again stressed that the respect for the rights of IPs should be integrated as a cross-cutting aspect at all levels of development cooperation, including policy dialogue. 

In its strategy to combat racism, xenophobia and discrimination against minorities and IPs, the Commission indicates measures aimed at balancing opportunities and bridging existing dividing lines amongst different identity groups as Important to conflict prevention and social unrest. In this frame, special attention should be given to IPs. In its action EIDHR covers mainly civil and political rights, whereas economic, social and cultural rights are deemed essentially within the realm of development assistance programmes.

In this area the projects funded under the European Initiative for Democracy and Human Rights (EIDHR) targeted at international organizations, NGOs and indigenous organizations, aim mainly to: 

· Support Imps and their representatives to participate and follow-up UN processes relevant to IPs; 

· Support civil society activities aimed at promoting Convention 169 of the ILO and its principles (vied quake progestin specific).
In addition the EIDHR supported in 2005 two projects of the High Commissioner of Human Rights in Mexico and Guatemala, notably to support the implementation of the Special Rapporteur on the Rights of IPs, and one project of the Indigenous and Tribal Peoples Project at the ILO, notably to support the work in this area of the African Commission on Human and Peoples’ Rights. 
EU statements on IPs
There are a number of statements given by different EU representatives, all formally supporting the development of more stringent policies in favour of IPs.

· EC Statement at the 4th meeting of the Ad-Hoc Open-Ended Intersessional Working Group on Article 8j
 and Related Provisions of the Convention on Biological Diversity (WG8j-4), Granada, Spain 25.01.2006, by Stefan Leiner, DG ENV E.2. The statement recalls Council Resolutions of 1998 and 2002 and the “Consensus on Development” to stress the need to ensure IPs full participation and the free and prior informed consent of the communities concerned. As a result, IPs are increasingly being invited to participate at the stages of programming, designing, implementing and evaluating development projects.

It also declares that fighting against discrimination towards IPs is an EU priority, especially through the EIDHR.

· Statement of the European Commission on behalf of the European Community at the 23rd Session of the Working Group on IPs “IPs and the International and Domestic Protection of Traditional Knowledge”, Geneva, 20. 07. 2005. The statement affirms the EU commitment to continue participating in the debate on the protection of traditional knowledge and support for further work towards the development of international sui generis models of protection, in order to strike a fair balance between the rights of interests of holders and potential users and beneficiaries. The EC also supports the recognition of customary law of IPs that protects traditional knowledge. Such laws should be respected by governments when taking decisions that could potentially impact in indigenous communities and their traditional knowledge. It is declared the commitment of EU towards art. 8j of the Convention on Biological Diversity and the “Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of the Benefits Arising out of their Utilization
. 

· Message of the Commissioner Bentia Ferrero-Waldner at the International Day of the World’s IPs, 09.08.2006. The Commissioner pays honour to the IPs and their contribution to the world’s cultures and contribution to save the planet. The Commissioner stresses that the European Commission will have no rest until IPs enjoy the equality expressed in the UN Declaration on the Rights of IPs. 
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� ILO was established in 1919 and survived the demise of the League of Nations to become the first specialized agency of the UN system.


� The UN system of HR protection: UN Charter was signed in June 1945 in San Francisco amongst 50 states, coming into force on 24 oct 1945. On 10 dec 1948 adoption of the Universal Declaration of Human Rights. Though not legally binding, it has strong moral force (”soft law”) and it has become the foundation for establishing obligatory legal norms to govern international behavior in regard of the rights of individuals. More than 150 states have acceded the two international covenants – on civil and political rights and on economic, cultural and social rights – adopted in 1969. The Universal Declaration is a resolution, not a Treaty, thus not subject to ratification. The two Covenants are treaties thus subject to ratification. Today no state explicitly rejects the Declaration.


The Commission on HR is the chief UN organ that deals with HR. It meets annually in Geneva for a 5 week session; it is composed of 53 states, elected for 3 year term by the ECOSOC. NGOs can participate but not vote.


In 1993 the General Assembly established a UN High Commissioner on HR, which has the principal responsibility for human rights activities, carrying out tasks assigned by competent bodies of the UN. 


After the SC created in 1993 the tribunal (in the Hague) to prosecute war crimes and genocide in Yugoslavia and in 1994 (in Arusha) for war crimes and genocide in Rwanda, in 1998 a Statute was adopted for an International Criminal Court (The Hague) to deal with the crime of genocide, crimes against humanity, war crimes and the crime of aggression. Into force from 2002, today signed by more than 140 states.


The UN can neither effectively punish nor reward governments for their compliance with HR standards. The SC can act only if it is convinced that a violation of HR threatens international peace and security.


The International Court of Justice is the main Court in the UN system: It has no competence to hear complaints from individuals. It is a venue for inter-state complaints.


Individuals alleged to have committed serious infringements of HR can be brought in front of the International Criminal Court.


The Un system has one Council and two Commissions specifically on HR: the ECOSOC (54 individual members, elected by the General Assembly) and the Commission on the Status of Women and Commission on HR. ECOSOC can initiate reports on a range of issues for, inter alia, promoting respect for, and observance of, HR and fundamental freedoms. The Commission on HR organizes technical assistance for states in need and appoints rapporteurs to investigate areas of concern (problem: the consent of the concerned state is required), and it can also action individual complaints. Under the auspices of the Commission on HR is the sub-commission on the Promotion and Protection of HR, which deals with minority rights.


In addition to these organs and bodies there are HR committees stemming out of Treaties, which report to the ECOSOC. The office of the UNHCHR now coordinates and provides secretarial support to much of the UN’s HR activities.


� Customary international law arises when a preponderance of states and other authoritative actors converge on a common understanding of the norms’ content and expect future behaviors in line with those. Two elements necessary: a material one (past uniformities in behavior) and Psychological (opinio juris: oughtness attending such uniformities in behavior)


� The European system of protection of human rights is based on the European Convention of Human Rights, drafted by the Council of Europe and signed in 1950, into force in 1953, and today ratified by 45 States. It encompasses a smaller range of rights compared to the UN Declaration but it creates an international mechanism of enforcement, the European Court of HR. The Court – created in 1959 in Strasbourg – can be called upon to examine petitions from states and individuals. It operates with the principle of subsidiarity thus rejecting applications when national remedies have not been exhausted. It is competent to rule as to whether the defendant state has violated the Convention. Beside states and the Council of Europe itself, the Court can be set in motion by any person, NGO or group of individuals alleging to be victims of a breach of a substantive right enunciated in the Convention and attributable to a contracting party.





The European Convention on HR is concerned broadly with political rights, whereas the protection of social and economic rights is mainly the field of the European Social Charter (ESC) of 1965, also the work of the Council of Europe. The ESC does not grant a right of individual petition to a person who claims to be the victim of a violation. Enforcement takes place via a system of supervision of state reports. There is no equivalent to the European Court of HR. However and Additional Protocol of 1995 (into force in 1998) provides for a system of collective complaints where – inter alia – NGOs with a consultative status with the Council of Europe and NGOs with particular competence in Charter matter, can bring forward a complaint. Yet unlike petitions to the Court of HR determination of a complaint does not give rise to a legally binding decision, the recommendation addressed to the relevant violating contracting party falls within the “soft law”.





The European Charter of Fundamental Rights was proclaimed in Nice on December 7th 2000: The fundamental rights are in Charter annexed to the Treaty of Nice, but it is not legally binding: It is not directed to member states but to the institutions of the EU. Ultimately the Charter has been adopted in the form of a political declaration. It will probably be included in the next constitutional Treaty.








� In particular Resolution A3-0059/93 from 1994, where Parliament calls for inclusion of rights of IP when considering project financing, for these peoples to be directly involved in projects, and for the European officials to be given special training and follow-up concerning IP.


� The integration of IPs issues in the general development-policy is in line with the principles stated in the Maastrciht Treaty, art. 130 u, where the Community establishes four priority areas for development cooperation: sustainable social and economic development; smooth integration of DCs into the world econoy; fight against poverty; and the observance of HRs and the fundamental freedoms and the development of democracy and the rule of law.


� Art. 8 refers to “in-situ conservation”, at point “j” affirms: Each contracting party shall, subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices;


� Under the Bonn Guidelines, when traditional knowledge associated with genetic resources is accessed, national authorities are expected to involve the holders of traditional knowledge and seek their prior informed consent before taking any decision. In this respect, the EU considers that a requirement to disclose the origin of genetic resources associate to traditional knowledge would help reinforcing national requirements on prior informed consent. To maintain the participation and involvement of IPs in for a where this issue is discussed, the EU has established a voluntary fund in the WIPO to support IPs participation to the works. 














